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EXTRACT FROM THE MINUTES oF THE SPECIAL COUNCIL MEETING HELD
oN 29/09/2022

CR/39/09/22

A

PORTFOLIO: URGENT ADMING MAYORAL COMMITTEE SPECIAL COUNCIL
GOVERNANCE DATE: 21/09/2022 DATE: 29/09/2022
DATE: 19 /09/2022 ITEM: 6 ITEM. 10

ITEM:1 PAGE: 151 PAGE 220

PAGE:3 REF:

REF:

REVIEW OF DELEGATION OF POWERS

RESOLVED

1. That Council takes cognizance of the report.

2. That Council approves the review of the current system of delegation of powers.

3. That Council notes that the next annual review will be undertaken by end of June 2024
or as and when a need arises for such a review. '

Action

Municipal Manager




EXTRACT FROM THE AGENDA OF SPECIAL COUNCIL
MEETING HELD ON THE 29/09/2022

DATE: 21/00/2022
ITEM. 6
PAGE: 151
REF:

REVIEW OF DELEGATION OF POWERS

RECOMMENDATIONS

1. That Council takes cognizance of the report.
2. That Council approves the review of the current system of delegation of powers,

3. That Council notes that the next annual review will be undertaken by end of June 2024 or as
and when a need arises for such a review,

Action Municipal Manager
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R. Maleta
Ext: 2062
DIRECTORATE: CORPORATE & SHARED SERVICES

ITEM:

REF:

REVIEW OF DELEGATION OF POWERS

Report of the Mavoral Committee to Council

1. PURPOSE OF THE REPORT

In order to align it to the changing needs within the municipality and to ensure maxirmum

and efficient service delivery.

2. BACKGROUND

Polokwane Municipality on 22 November 2021 as provided for on terms of section 59 of
the Municipai Systems Act of 2000. It is necessary for the Mmunicipality to review the
current system of delegations in order to make provision for the powers which were not
previously delegated. Since the appointment of the Municipal manager it became
necessary that some powers be delegated to the office to €nsure that service delivery is
not compromised and it is offered in a manner that is transparent and requires

accountability of such services offered by the municipality.
In terms of section 65 of the Municipal Systems, Act 32 of 2000 as amended:

(1) Whenever it becomes fiecessary in terms of section 59(2)(1) to review a municipality’s

delegations, the municipal manager must submit to the councif

{a) a report on the existing delegations Issued in terms of section 98 by the council and

other delegating authorities of the municipality: and

Pageiofg
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3. DISCUSSION

The system of delegation of powers enables the Municipality to perform its functions angd
duties as conferred to by the Constitution and as effective as possible sg that power is
not rested with a single official. Consultation process with respective Directorates have
been concluded, views solicited and incorporated into the attached draft delegation of
powers which document incorporates financial delegations marked annexure “A”..

The document aims to outline and highlight the following:

~ The delegated powers

~ The relevant legislative provisions

» Delegating authority

» Delegated body and or the person whom the delegation applies to
~ Conditions of delegated powers were applicable

~ Which powers cannot be delegated

Page 2 of 9
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~ A detailed delegation of powers assigned to Directors and Managers reporting
under them

~ To give the Municipal Manager the authority to appoint an acting Director for a
period not exceeding 30 days and that g report be submitted to Councjl to ratify
such acting appointment

~ To give the Executive Mayor the authority to appoint an acting Municipal Manager
for a period not exceeding 30 days and that a report be submitted to Couneil to

ratify such acting appointment

It is important to note that officials for whom the Municipal Manager gives responsibility
are empowered by way of a system of delegation of powers to perform administrative
duties and functions within the Municipality. In order to regulate the checks and balance
itis important to note that there needs to be a system of the delegated powers to Mmaximise

transparency and accountability.

Section 59 of the Municipal System Act, 32 of 2000 requires that each Municipal Council
adopts a system of delegation of powers, the system of delegation of powers must be
reviewed once a naw Council is elected which has been done as per council Rasolution
CRY76/11/2021. The review of the delegation should be aligned to legistation applicable
to the locat government sphere and national legislation. The next annual review to be
conducted will be undertaken by end of June 2024, it should however be noted that should
a heed arise for the delegations to be reviewed that may be done in order to align the

delegation of powers to the changing circtmstance.
Mentioned below is the table highlighting the changes from the old provisions to the new

provisions in order to ensure that the current system of delegation powers s reviewed in

accordance with the legislation:

Page3 of 9
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New Provision
&8W provision confers upocn
the Executive Mayor the powers
to appoint an acting Municipal
Manager for g period not
exceeding 30 days and that g
report be submitted to Council to ;
ratify such acting appointment |

Old Provision

, _f appoint acting Directors from the | the Municipal Manager the;
powers to appoint an acting |
director for a period not exceeding
30 days and that a report be
submitted to Council to ratity such
acting appointment
The CFO was solely responsible to | the new  provision  makes
oversee the sub-units in the provision to the Deputy CFO to
Directorate Budget and Treasury oversee the sub-units within the
| Directorate Budget and Treasury
| DCFO.01- | There was no delegation of powers to | The DCFO is -defegated certain
5DCF0.04 the DCFO in terms of the old | powers in terms of the newf

| provisions provision ]
'RT.15 | There was no delegation for the | The Municipal manager may |

' function in terms of the old provision | delegate the function to the l‘
I | Director Roads and |
; | Transportation '
| RT.16 There was no delegation for the | The Municipal manager may
i i‘: function in terms of the olg provision | delegate the function io the
' Director Roads and
’ Transportation
The Municipal manager may
delegate the function to the
! Director Roads and
; | Transportation
i‘ PO.15 ’ There was no delegation for the | The Director Reoads  and
‘ | function in terms of the old provision | Transportation may sub-delegate |
I the function to the Manager

|

| RT.17 There was no delegation for the
function in terms of the old provision

! | | r'esponsible for the Unit ;
' PO.15 | There was no delegation for the | The  Director Roads  and |

" f functiop irrimterims of the old proyisfo_ri Ira_ajspoitgtion ma}:is_ub—de!egaieif

Page 4 of 9



: the function to the Manager
: ! responsible for the Unit
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the function to the Manager |
responsible for the Unit |
The  Director Roads and
Transportation may sub-delegate
the function to the Manager
responsible for the Unit
' There was no delegation for the The  Director Roads  ang
‘ | function in terms of the old provision | Transportation may sub-delegate
' | the function to the Manager
responsible for the Unit
The  Director Roads and
Transportation may sub-delegate
the function to the Manager
fesponsible for the Unit
The  Director Roads and
Transportation may sub-delegate
the function to the Manager
responsible for the Unit

There was no delegation for the
| function in terms of the old provision

There was no delegation for the
function in terms of the old provision

|

There was no delegation for the
function in terms of the old provision

| PO.A9

| PO.20 There was no delegation for the | The Director  Roads  and
‘ function in terms of the old provision | Transportation may sub-delegate
| the function to the Manager
| ' responsible for the Unit

[ITSM.12 | There was no condition for the The condition of the delegation is
! fde!egation of the power in terms of | that it has to be Supported by
’ | the old provision | Business & Finance

[TTSM.’IS There was no condition for the | The condition of the delegation is

3 delegation of the power in terms of | that it has to be supported by

‘I the old provision Business & Finance

}FPTI.OS jThere was no delegation for the | The Director  Roads  and

| | function in terms of the old provision Transportation may sub-delegate

| the function to the Manager

! responsibie for the Unit

| PT1.10 ' There was no delegation for the | The  Director Roads  and
' function in terms of the old provision | Transportation may sub-delegate

| the function to the Manager

| | responsible for the Unit

PTL10 fThere was no delegation for the | The Director  Roads  and

f function in terms of the old provision | Transpeortation may sub-delegate f'
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'PTL11 | There was no delegation for the |‘ The  Director Reads  and |
| function in terms of the old provision Transportation may sub-delegate |

the function to the Manager ’
| responsible for the Unit
There was no delegation for the The  Director Roads  and
function in terms of the old provision Transportation may sub-delegate ,
! the function to the Manager
' | responsible for the Unijt ‘
| There was no delegation for the | The  Director Roads  and
| function in terms of the old provision | Transportation may sub-delegate
F the function to the Manager ,
| ' responsible for the Unit [
 PTi.14 I There was ho delegation for the | The Director  Roads and

' function in terms of the old provision | Transportation may sub-delegate

| the function to the Manager

| / responsible for the Unit |
'PTI15 lThere Was no delegation for the The  Director Roads  apnd
|

funetion in terms of the old provision Transportation may sub-delegate
fl the function to the Manager
| responsible for the Unijt !
TI.186 TThere Was no delegation for the | The  Director Roads_'ﬁafn_d*ji
function in terms of the old provision Transportation may sub-delegate |
| the function to the Manager |
responsible for the Unit I
| There was no delegation for the | The  Direciar Roads  ang
l‘ | function in terms of the old provision Transportation may sub-delegate
. f | the function to the Manager
l" f | responsible for the Unit
'PTIL18 | There was no delegation for the | The  Director Roads  and |
| ’ function in terms of the old provision | Transportation may sub-delegate ;'

f | | the function to the Manager |

| responsible for the Unijt
 PTi.18 ’There was no delegation for the | The Director  Roads and

function in terms of the old provision ’I Transportation may sub-delegate \l
|

j | |the function to the Manager
| | responsible for the Unit

| PTI.20 | There was no delegation for the [ The  Direcior Roads  and
| | function in terms of the old provision | Transportation may sub-delegate Jl
, ' the function to the I\/!anager[I
S responsibleforthe unit |
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There was no delegation for the | The  Director Roads and
function in terms of the old provision | Transportation may sub-delegate
'the function to the Manager

| responsible for the Unit

Comments of the Manager Legal Services

The Local Government Regulations on Appointment and Cenditions of employment of Senior
Managers entities Senior Managars to take annual leave, sick leave, family responsibility leave,

maternity leave, study leave and special leave during his or her course of employment.

Requlation 23 {(10) of the regulations provides that a Senior Manager may only take annyal leave

with the prior written approval of the Mayor, Municipal Manager as the case may be.

After approval of the leave by the Executive Mayor in the case of the Municipal Manager and the
Municipal Manager in the case of 2 director, it required of the Executive Mayor and the Municipai
Manager to put controls in place for management of the Municipality and the Directorate, It is
therefore based upon this submission that the Council is required authorize the Executive Mayor

and the Municipal Mayor to appoint Senicr Managers to act as Municipal Manager or Director.

Section 59 (1) of the Municipal System Act, 32 of 2000 requires that each Municipa! Council
develop a system of celegation that will maximize administrative and operational efficiency and

provide for adeauate checks and balances.

Section 55(1)(a) further provides that, that system may delegate appropriate powers, exciuding a

power mentioned in section 160(2) of the constitution and the power to set tariffs, to decide

fo_enter into a service delivery agreement in terms of Section 76(b) and to approve or

amend the municipal integrated development plan, to any of the Municipality other political

structures, political office bearers, Councillors, or staff members;

Section 59(2) also stipuiates the that 3 delegation or instruction in terms of subsection (1)

{a) must not conflict with tha Constitution, this Act or the Municipal Structures Act:

(D) is subject to any limitations, conditions and directions the municipal council may impose
(c) may include the power to sub delegate a delegated power:;

(d) does not divest the Council of the responsibility concerning the exercise of the power or

the performance of the duty.
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Section 160 (2) of the Constitution provides that the following functions may not be delegated
by a Municipal Council-

a) The passing of by-laws:

b) the approval of budgets;

c) the imposition of rates and other taxes, levies and duties; and
d) the raising of loans.

The above section entails that there are certain powers which council may delegate with
the exception of those mentioned in sub-section (2). Although Council may exercise its
discretion to delegate certain powers, the delegation thereof does not absolve council
from exercising those powers and being held accountable for the exercise of such
delegated powers. Council has the duty to impose conditions to the execution of the
delegated powers in order to prevent abuse of power and encourage transparency,
openness and accountability.

Although Council is vested with various powers and functions, there are some functions
which are the exclusive purview of Council and as such cannot be delegated to any other
office bearer and or officials. The Constitution of South Africa is clear on what powers
Councit may not delegate.

The Minister of Cooperative Governance and Traditional Affairs issued out Circular No.1
of 2019, to inform Municipalities about the Constitutional Court judgement (South African
Municipal Workers Union v Minister of Co-operative Governance and Traditional Affairs
(CCT54/18) [2017] ZACCT7: 2017 BCLR 641 (CC) declaring the Local Government
Municipal Systems Amendment Act, 2011 invalid, provide progress on measuwres taken
towards correcting the tagging defect as ordered by the Constitutional Court ang provide
measures to be applied by the municipalities until the Local Government : Municipal
Systems Amendment Bill , 2019 is approved by Parliament and assented by the
President.

As of March 2017 the Municipal Systems Amendment Act has been declared
unconstitutionat and invalid and that means that the Amendment Act, 2011 has become
inoperative and cannot be enforced including Sections 54A and 58, To date the
Legislature has not passed any legislation and or law replacing the unconstitutional and
invalid Local Government Systems Amendments Act of 2011 and therefore there is
currently no faw governing the extension of the period for which the municipal manager
and managers accounting directly to the municipal manager may act,

The Department of Cooperative Governance made an analysis of the provisions of the
Municipal Systems Act and its regulations that have beasn affecied by the Concourt
judgement and the provisions that remain operative.
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The Principal Act and all amendments made before 2011 remain operative and
enforceable The following sections became operative after the Amendment Act of 2011
was declared invalid.

Section 56 of the Local Government Municipal Systems Act 32 of 2000 provides that-

(a) A municipal council, after consuitation with the municipal manager. appoints a manager
directly accountable to the municipal manager,

(b} A person appointed as a managerin terms of paragraph (a). must have the relevant skilis
and expertise to perform the duties associated with the post in question. taking info account

discrimination.

ftis important to note that the revived Section 56 of the Municipal Systems Act, 2000 does
not make provision for appointment of Acting Manager directly accountable to the
Municipal Manager.

A municipal council must appoint—
(a) @ municipal manager who is the head of administration and also the accounting officer for

the municipality: and
{b) when necessary, an acting municipal manager.

In accordance with the aforementioned section, that the powers to appoint a municipal
manager lies with Council. It should however be noted that such powers do not fall within
the limitation of section 160 {2) of The Constitution nor the limitations as indicated in

RECOMMENDATIONS

1. That Council takes cognizance of the report,
2. That Council approves the review of the current system of delegation of powers.
3. That Council notes that the next annual review will be undertaken by end of June 2024

or as and when a need arises for such a review.

TiRpem UgLimon,

MS. THUSO HEMUGUMON]
MUNICIPAL MANAGER
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